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1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) D Notice of References Cited (PTO-892) 

2) tZI Notice of Drafts person's Patent Drawing Review (PTO-948) 

3) D Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 

Paper No(s)/Mail Date . 



4) O Interview Summary (PTO-413) 

Paper No(s)/Mail Date. . 

5) CD Notice of Informal Patent Application (PTO-152) 

6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 1-04) 



Office Action Summary 



Part of Paper No./Mail Date 12082004 



Application/Control Number: 10/61 1 ,821 Page 2 

Art Unit: 3643 

DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 3-7, 15, 17-21 are rejected under 35 U.S.C. 102(b) as being 
anticipated by U.S. Patent No. 5,339,771 to Axelrod. 

Regarding Claim 1 , Axelrod teaches a pet mastication article with a micro-porous 
body; and enriching agent impregnated into the body (Col. 2 line 40-54). 

Regarding Claim 15, Axelrod inherently has a plurality of porous with diameters 
between 3 and 10 microns since the pore size depends on the size of the impregnating 
agent and air introduced into the system during manufacturing. Axelrod teaches that 
the article is made from plastic the same material utilized by applicant. 

Regarding Claims 3 and 17, Axelrod teaches the body comprises a synthetic 
bone manufactured form a material selected form the group of plastic and rubber (Col. 2 
line 11). 

Regarding Claims 4 and 18, Axelrod teaches the enriching agent is a dietary 
vitamin (Col. 1 line 53). 

Regarding Claims 5 and 19, Axelrod teaches the enriching agent is a dietary 
mineral (Col. 1 line 53). 
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Regarding Claims 6 and 20, Axelrod teaches the enriching agent is an anti- 
microbial agent for combating microbial agents that cause illness and disease (Col. 1 
line 37). 

Regarding Claims 7 and 21 , Axelrod teaches the enriching agent is a flavor 
enhancer (Col. 1 line 25). 

Claims 1-7 and 15-21 are rejected under 35 U.S.C. 102(b) as being anticipated 
by U.S. Patent No. 6,178,922 to Denesuk et al. 

Regarding Claim 1 , Denesuk teaches a pet mastication article with a micro- 
porous body (Figs. 1 , 2, 4); and enriching agent impregnated into the body (abstract). 

Regarding Claim 15, Denesuk inherently teaches that a plurality of pores have a 
diameter between 3 and 10 microns. Denesuk teaches the same material taught by 
applicant (Denesuk Col. 4 line 27-30). Denesuk teaches a nylon or polyurethane with 
animal meal or meat broth etc within the material. When it is in the material it 
inherently will be filling pores of varying sizes. The examiner maintains that it is 
inherent that at least 2 or 3 or more of the porous fall within in the prescribed diameter 
range of 3 to 10 microns. 

Regarding Claims 2 and 16, Denesuk teaches the body comprises a raw bone 
(Fig. 1 and Col. 4 line 58). 

Regarding Claims 3 and 17, Denesuk teaches the body comprises a synthetic 
bone manufactured form a material selected form the group of plastic and rubber (Col. 4 
line 3 and 26). 
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Regarding Claims 4 and 18, Denesuk teaches the enriching agent is a dietary 
vitamin (Col. 4 line 27-28). 

Regarding Claims 5 and 19, Densuk teaches the enriching agent is a dietary 
mineral (Col. 3 line 66 and Col. 4 line 25-31). 

Regarding Claims 6 and 20, Axelrod teaches the enriching agent is an anti- 
microbial agent for combating microbial agents that cause illness and disease (Col. 1 
line 19 and 52). 

Regarding Claims 7 and 21 , Denesuk teaches the enriching agent is a flavor 
enhancer (Col. 4 line 25-31 ). 

Claims 1, 3, 7, 15, 22, 24, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by U.S. Patent No. 4,771,733 to Axelrod. 

Regarding Claim 1, Axelrod teaches a pet mastication article with a micro-porous 
body; and enriching agent impregnated into the body (abstract). 

Regarding Claims 15 and 22, Axelrod inherently teach that the microporous 
structure has a plurality of pores with a diameter between 3-10 microns since Axelrod 
teach that an aqueous based substance is absorbed by the article. Thus the article will 
inherently have at least 2 or more pores of the 3-1 0 micron range. Pores of varying 
sizes are inherently introduced into the article during manufacturing or even impurities in 
the raw material. Axelrod also teaches that many different methods can be used to 
form the article (Axelrod Col. 3 line 44). Since the claimed method of manufacturing 
does not result in any physical change in appearance, that it results in the same 
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structure, the examiner is not giving patentable weight to the known manufacturing 
method of vacuum impregnation. This is merely an alternate process and Axelrod 
teaches that one of ordinary skill in the art can use any known process of 
manufacturing. 

Regarding Claims 3 and 24, Axelrod teaches the body comprises a synthetic 
bone manufactured form a material selected form the group of plastic and rubber 
(abstract). 

Regarding Claims 7 and 28, Axelrod teaches the enriching agent is a flavor 
enhancer (abstract). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. 
Patent No. 4,771,733 to Axelrod in view U.S. Patent No. 6,178,922 to Denesuk et al. 

Regarding Claims 2 and 15, Axelrod does not explicitly teaches the body 
comprises a raw bone (Fig. 1). However, Denesuk teaches it is old and notoriously 
well-known to apply enriching agents to either plastic or raw matter (Denesuk Fig. 1 , 2 
and 4). It would have been obvious to one of ordinary skill in the art to modify the 
teachings at the time of the invention since the modification is merely the impregnation 
of an alternate equivalent known mastication material as a manufacturing design choice 
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based on availability of raw materials and efficient manufacturing practices. (Any table 
scarps feed to an animal inherently will be impregnated with enriching agents 
depending how the food was cooked or seasoned and it is notoriously well-known that 
animals eat table scraps and out of garbage cans). 

Claims 22-28 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent No. 6,178,922 to Denesuk et al as applied to claims 1 and 15 above. 

Regarding Claims 22-28. Denesuk is silent on the vacuum impregnation. 
However, examiner is not giving patentable weight to this limitation since it does not 
result in any different physical change to the article in appearance. The article has the 
same structure. Merely selecting known manufacturing processes is an obvious 
engineering design choice for one of ordinary skill in the art based on the availability of 
equipment, cost, type of raw materials and efficiency. 

Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. 
Patent No. 5,339,771 to Axelrod in view of U.S. Patent No. 6,178,922 to Denesuk et al. 

Regarding Claim 2, Axelrod does not explicitly teaches the body comprises a raw 
bone (Fig. 1). However, Denesuk teaches it is old and notoriously well-known to apply 
enriching agents to either plastic. or raw matter (Denesuk Fig. 1 , 2 and 4). It would have 
been obvious to one of ordinary skill in the art to modify the teachings at the time of the 
invention since the modification is merely the impregnation of an alternate equivalent 
known mastication material as a manufacturing design choice based on availability of 



Application/Control Number: 1 0/61 1 ,821 Page 7 

Art Unit: 3643 

raw materials and efficient manufacturing practices. (Any table scarps feed to an 
animal inherently will be impregnated with enriching agents depending how the food 
was cooked or seasoned and it is notoriously well-known that animals eat table scraps 
and out of garbage cans). 

Claims 4-6 and 25-27 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Patent No. 4,771,733 to Axelrod in view of U.S. Patent No. 5,339,771 to 
Axel rod. 

Regarding Claims 4, 5, 6, 25, 26, and 27, Axelrod 733 is silent on the enriching 
agent is a dietary vitamin; a dietary mineral; and an anti-microbial agent for combating 
microbial agents that cause illness and disease. However, Axelrod 771 teaches that it 
is old and notoriously well-known to impregnate dog bones with vitamins, minerals, and 
anti-microbial agent (Axelrod 771 Col. 1 line 37 and 53). It would have been obvious to 
one of ordinary skill in the art to modify the teachings at the time of the invention since 
the modification is merely the application of additional known additives for the known 
health advantages. 

Response to Arguments 

Applicants arguments filed 14 October 2004 have been fully considered but they 
are not persuasive. 

Regarding U.S. Patent No. 5,339,771 to Axelrod, examiner maintains that since 
Axelrod teaches a polyurethane (i.e. plastic) material it inherently is micro-porous. 
Applicant's specification, page 6 line 12-13, indicated that it is well-known that a plastic 
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material of this nature is micro-porous. The old and notoriously well-known mastication 
additives taught by Axelrod inherently fill these pores (or in other words impregnate) 
during processing of the device. Applicant has merely stated that the article is micro- 
porous but has not present what percentage of the article is micro-porous. The article 
of Axelrod is inherently micro porous because it will have porous of varying sizes and 
shapes from air that enters the system during processing and from the agent particles. 
Axelrod Fig. 1 shows the polyurethane #1 1 and the agent #12 filling pores within the 
polyurethane, thus the polyurethane article is definitely porous impregnated with agent. 
Examiner maintains that there inherently is at least one or two porous that fall within the 
micron range of 3 to 10 since this is an inherent result during manufacturing. Axelrod 
teaches it is known to add enriching agents to a mastication device (Col. 1 line 53) for 
the enhanced benefit to the animal consuming it. Also, the example provided by 
Axelrod teaches chicken meal which inherently contains enriching vitamin and mineral 
agents. Therefore, examiner maintains that Axelrod does in fact teach each and every 
element and applicant has not distinguished over the teachings of the cited prior art. 

.Regarding U.S. Patent No. 6,178,922 to Denesuk, examiner maintains the agent 
taught by Denesuk fills pores within the plastic article body, thus the article is inherently 
micro-porous. As stated in the above paragraph, applicant has not claimed what 
percentage of the article is micro-porous and the article of Denesuk will inherently have 
at least 2 or more pores falling within the range of 3-10 microns. Denesuk teaches the 
agent can be a broth or animal meal particles. These particles inherently would fall 
within the range of 3-10 microns. Furthermore, the examiner maintains that Denesuk 
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teaches a raw hide bone i.e. a raw bone (Denesuk Fig. 1). Also, the act of adding raw 
bone as an additional impregnating agent is an obvious choice to one of ordinary skill in 
the art since it is merely the selection of if a known mastication material selected to 
enhance animal appeal to the product. The prior art teaches that it is old and 
notoriously well-known to provide flavoring agents to the mastication article to enhance 
animal appeal for the product and ground raw bone would merely be the selection of a 
known alternate animal attractant. However, the examiner maintains the position that 
the raw hide bone taught by Denesuk meets applicant's broad limitation of a raw bone. 

Regarding U.S. Patent No. 4,771,733 to Axelrod, this patent teaches that the 
enriching agent is absorbed into the polyurethane so the polyurethane is inherently 
micro-porous. Examiner maintains that there is motivation to modify the teachings of 
733 with the teachings of 771 for the added health benefits. Examiner would like to 
bring attention an additional patent by Axelrod, U.S. Patent No. 5,476,069 (Col. 2 line 
40-41 ), which teaches the addition of vitamins and minerals is not a combination made 
in hindsight, but rather knowledge within the level of one of ordinary skill in the art. One 
of ordinary skill would be motivated to make the modification to provide a more healthy 
diet for the animal and to provide good sanitary conditions. 

In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
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not include knowledge gleaned only from the applicant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Andrea M. Valenti whose telephone number is 703-305- 
3010. The examiner can normally be reached on 7:30am-5pm M-F; Alternating Fridays 
Off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Peter M. Poon can be reached on 703-308-2574. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). . 




Andrea M. Valenti 
Patent Examiner 
Art Unit 3643 
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Supervisory Patent Examiner 
Technology Center 3600 



